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JOINT MOTION FOR ISSUANCE OF DISCOVERY SCHEDULE AND ALTERATION
OF CASE SCHEDULE

Pursuant to 37 C.F.R. § 351.5(a), the Case Scheduling Order issued on February 19,
2014, and the Notice of Further Proceedings issued on July 1, 2014, the participants to this
proceeding jointly move the Copyright Royalty Judges (“Judges”) to adopt the schedule
identified in Appendix A for this plroceeding.1

Since the issuance of the Case Scheduling Order, and at the Judges’ suggestion that the
participants might “make a joint motion for alteration of the case schedule,” see Case Scheduling
Order at 3, the participants have been working together diligently to }each a mutually agreeable
schedule that would address certain important aspects of the case schedule and conduct of
discovery and the hearings in this proceeding. In so doing, the participants have made every
effort to adhere as closely as possible to the overall time parameters set forth in the Judges’

initial Case Scheduling Order. At the same time, the participants believe that the interest in a

maximally efficient proceeding that presents an optimal record for the Judges’ consideration

! All participants join this motion except College Broadcasters, Inc. (“CBI”). CBI has indicated that it does not
oppose this motion, but does not join as it hopes to reach a settlement that would obviate its need to participate
under the proposed schedule.



warrants certain modifications to that schedule, the principal elements of which are described

below.

Unified Hearing. The Judges previously invited the participants to “make a joint motion

for alteration of the case schedule, for example to unify the hearings,” for their consideration.
See Notice of Participants, Commencement of Voluntary Negotiation Period, and Case
Scheduling Order 3 (Feb. 19, 2014). In response to that invitation, the participants have reached
basic agreement to propose such a unified hearing in place of dual, direct- and rebuttal-phase
hearings. Most of the proposed modifications set forth in the participants’ proposed schedule are
designed to accomplish that objective. In lieu of the presently scheduled direct phase hearing
(commencing on March 23, 2015), and an additional rebuttal hearing (commencing on May 26,
2015), the proposed amended schedule calls for a single hearing to take place from April 27
through May 29, 2015.

Filing of Written Direct Statements. In the Case Scheduling Order, the Judges directed

the participants to file their written direct statements on Monday, October 6, 2014. The
participants propose a one-day adjournment of this deadline, until October 7, 2014, in light of the
observance of the Jewish holiday Yom Kippur, from the evening of Friday, October 3 through

the evening of Saturday, October 4, 2014.

Commencement of Direct-Phase Discovery Period. The Judges’ Case Scheduling
Order provides that the direct-phase discovery period is to begin on the saﬁe day as the filing of
the participants’ written direct statements. The participants propose a two-day period prior to
such commencement, to October 9, 2014, so as to be able to effectively formulate their document
requests and interrogatories. This time adjustment is consistent with the statute, which

contemplates the passage of at least some time between the filing of written direct statements and



the commencement of discovery. See 17 U.S.C. § 803(b)(6)(C)(ii)(I). Moreover, it will allow

the participants to review and analyze the submissions of their opposing participants, and to
formulate appropriately targeted requests for documents “that are directly related to the written
direct statement” of their adversaries. See 17 U.S.C. § 803(b)(6)(C)(v); 37 C.F.R. § 351.5(b)(1).

Initial Disclosures. As in past proceedings, the participants agree to produce “initial

disclosures” on the first day of discovery in each of the direct and rebuttal phases, which
comprise a voluntary production of documents relied upon by each witness. The participants
request that the Judges adopt such a procedure here.

Rebuttal Discovery Period. The Case Scheduling Order did not provide for a discovery

period during the rebuttal phase of this proceeding, but as that Order acknowledged, “the Judges,
upon consideration of the views of the participants, may adopt an additional discovery period
after participants file written rebuttal statements.” See Case Scheduling Order at 3 & n.2; 17
U.S.C. § 803(b)(6)(C)(iv). The participants agree that an additional period of discovery relating
to the respective rebuttal submissions of the participants is a critical aspect of this proceeding.
The parties will propose specific discovery deadlines for the rebuttal discovery period after the
filing of written direct statements. Accordingly, the participants request that the Judges adopt an
additional rebuttal-phase discovery period as set forth in Appendix A.

Proposed Findings of Fact and Conclusions of Law. Pursuant to 37 C.F.R. § 351.15,

any participant to this proceeding may file proposed findings of fact and conclusions of law after
the record has been closed. Indeed, “a party waives any objection to a provision in the
determination unless the provision conflicts with a proposed finding of fact or conclusion of law
filed by the party.” Id. § 351.15(b). In light of these considerations, as well as the recognition

that post-hearing submissions and reply submissions have in the past served as valuable means




for the parties to summarize their cases and point the Judges to salient portions of what will be an

extensive hearing record, the parties propose building time into the schedule to accommodate

opening and reply proposed findings of fact and conclusions of law.

Closing Argument. In light of the proposed alternative schedule described above,

including the additional time built in to allow for opening and reply findings and conclusions, the

participants respectfully request that the Judges accept their proposed date for closing argument

in this action of July 24, 2015, approximately four weeks after the Judges’ original date of June

25, 2015.

Accordingly, the participants herein jointly move the Judges to accept their proposed

alternative schedule, attached hereto as Appendix A. If the Judges have concerns about

particular aspects of the proposed schedule, the parties would appreciate the opportunity to be

heard to attempt to address those concerns.
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APPENDIX A

Direct-Phase Proceedings and Discovery Schedule:

1. Written direct statements filed: October 7, 2014

2. First day of discovery period: October 9, 2014

3. Initial disclosures: October 9, 2014

4, Document requests.

(a)  Limits. In the direct phase of discovery, SoundExchange and GEO Music
Group shall be collectively limited to 200 document requests and the service-side participants
shall be collectively limited to 200 document requests. All parties may serve no more than two
sets of documents requests on any other party.

(b)  First Set of Document Requests and Responses. The parties’ first set of
requests shall be served on or before October 13, 2014. The parties must serve written
responses/objections and produce responsive documents to the first set of document requests for
delivery no later than November 7, 2014.

(c) Second Set of Document Requests and Responses. The parties' second set
of requests shall be served on or before November 11, 2014. The parties must serve written
responses/objections and produce responsive documents to the second set of document requests
for delivery no later than December 3, 2014. For the sake of clarity, a party is free to serve
requests on another party on or before November 11, 2014 even if the party seeking documents
did not serve requests on the responding party on or before October 13, 2014.

5. Interrogatories.

(a) Limits. Sound Exchange and GEO Music Group shall be collectively
limited to 25 interrogatories, and the service-side participants shall be collectively limited to 25
interrogatories, for the direct- and rebuttal-phase discovery periods, combined. In the direct
phase of discovery, all parties may serve no more than two sets of interrogatories on any other

party.

(b) First Set of Interrogatories. The parties’ first set of interrogatories shall be
served on or before October 14, 2014. Parties must serve written responses/objections for
delivery no later than November 8, 2014.

(c) Second Set of Interrogatories. The parties’ second set of interrogatories
shall be served on or before November 11, 2014. The parties must serve written
responses/objections for delivery no later than December 4, 2014. For the sake of clarity, a party
is free to serve interrogatories on another party on or before November 11, 2014 even if the party
seeking interrogatory responses did not serve interrogatories on the responding party on or
before October 14, 2014.



6. Last day for noticing direct-phase depositions: November 17, 2014.

7. Last day of discovery period: December 8, 2014.

8. Motions to Compel.

Motions to compel may be filed at any time on or before the final day of the Discovery
Period, December 8, 2014. Oppositions to motions to compel shall be filed within six (6)
business days of service of the motions. Replies in further support of motions to compel shall be
filed within three (3) business days of service of the oppositions.

0. Amended Written Direct Testimony.

The deadline for filing amended written direct statements shall be December 23, 2014.

10. Settlement Conference.

The parties will hold the post-discovery settlement conference no later than December
29, 2014. By January 7, 2015, the parties shall file with the Judges a written Joint Settlement
Conference Report indicating the extent to which they have reached a settlement.

Rebuttal-Phase Proceedings and Discovery Schedule

11.  Filing of written rebuttal statements: February 17, 2015.

In addition to the subject matter set forth for written rebuttal statements in the Judges’
February 19, 2014, Scheduling Order, such statements may include updates on topics presented
by the same witness in a written direct statement to reflect new information on such topics that
became available to the witness after the submission of the written direct statement.

12. First day of rebuttal-phase discovery: February 20, 2015.

13.  Initial disclosures: February 20, 2015.

14. Last day of rebuttal-phase discovery period: March 23, 2015.

15. Motions to Compel.

Motions to compel may be filed at any time on or before the final day of the rebuttal
discovery period, March 23, 2015. Oppositions to motions to compel shall be filed within six (6)
business days of service of the motions. Replies in further support of motions to compel shall be
filed within three (3) business days of service of the oppositions. '

16. Amended Written Rebuttal Statements.

The deadline for filing amended written rebuttal statements shall be April 7, 2015.




Unified Hearing and Post-Hearing Schedule

17. Motions in Limine.

Motions in limine shall be filed on or before April 10, 2015. Oppositions to motions in
limine shall be filed on or before April 17,2015. There shall be no replies on motions in limine.

18. Unified Hearing.

(é) The Judges will hold a single, unified hearing to encompass the direct and
rebuttal phases of this proceeding.

®) At such hearing, a witness will be permitted to present the testimony set
forth in his or her written statement(s) and to respond to written rebuttal statements by other
parties’ witnesses addressing subjects that the testifying witness addressed in his or her direct or
rebuttal statement. Witnesses will not, however, be permitted to testify about new data or
analyses undertaken by that witness that were not presented in the witness’s written direct or
rebuttal statement or to refer to or rely on documents or information not previously provided
during discovery.

(c) The hearing in this proceeding shall commence on April 27, 2015, and
shall be completed no later than May 29, 2015.

19. Proposed Findings of Fact and Conclusions of Law.

(aj The participants shall file and serve their proposed findings of fact and
conclusions of law on June 23, 2015.

(b) The participants shall file and serve their reply findings of fact and
conclusions of law on July 17, 2015.

20. Closing Argument.

The.closing argument in this proceeding shall be held on July 24, 2015.

Provisions Concerning Conduct of Discovery

21. Initial Disclosures.

(2) On the first day of discovery of the direct- and rebuttal-phase discovery
periods, all parties shall produce the documents that witnesses relied upon in preparing their
written direct testimony.

(b) In the event that third-party consent or a court order is required before the
documents referenced in Paragraph 21(a) can be produced, the party(ies) whose witnesses relied
on such documents will attempt in good faith to seek such consent of the third parties with
sufficient time to obtain such consent and produce the relevant documents by the first day of
discovery. In the event that such consent has not been received for certain documents, on the

3



first day of discovery, the party(ies) will inform the other parties of the identity and/or nature of
the documents for which consent has not been received. The parties will promptly thereafter
cooperate, to the extent consistent with contractual obligations, to seek an order from the Judges
compelling disclosure and, in any event, will not oppose a motion seeking such an order except
to the extent that they are contractually required to do so. Withholding documents while seeking
third-party consent shall be without prejudice to any party’s ability to move to compel or seek
other appropriate relief or remedies.

22. Service and Production.

(a) Parties shall serve document production requests, interrogatories,
deposition notices, written responses/objections, motions, oppositions and replies on other
parties via email by 5 p.m. on the due date.

(b)  Parties shall produce documents in usable and legible formats. Document
productions shall be sent by FTP site or comparable mode of delivery, including via email, by 8
p.m. Eastern Time on the date they are due. With respect to Excel spreadsheets created by any
witness (or by any witness’s staff or research team), or created in connection with any witness’s
testimony, parties shall produce them in native format maintaining all embedded formulas and
settings (subject to any applicable privileges that may apply). With respect to other specific
Excel spreadsheets, parties shall endeavor to produce them in native format maintaining all
embedded formulas and settings, but only when specifically requested and with reasonable
notice. Parties shall cooperate in good faith with respect to document format and production
specifications.

23. Depositions.

(a) Notice. Deposition notices must provide at least ten calendar days’ notice
of the deposition’s date, unless less notice is mutually agreed upon by the parties. The parties
will make a good faith effort to serve deposition notices as early as possible.

(b) Notice to Judges. The party noticing a deposition is responsible for
informing the Judges in writing of the name of the deponent, location, date, time, and contact
information for counsel for each deposition.

(c) The participants will give the Judges reasonable notice to enable one or
more Judges to be available by telephone during depositions to resolve disputes that may arise.

24, Motions to Compel.

The parties must meet and confer about the particular discovery dispute(s) at issue before
filing a motion to compel.

25. No Prejudice

Nothing contained in the foregoing shall prejudice any party or parties from seeking
further relief from the Judges.
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L hereby certify that on July 29, 2014, I caused a copy of the foregoing Joint Motion for

Issuance of Discovery Schedule and Alteration of Case Schedule to be served by email and first-

class mail to the participants listed below:

Cynthia Greer

Sirius XM Radio Inc.

1500 Eckington Place, NE
Washington, DC 20002
cynthia.greer @siriusxm.com
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